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As a result of the provision, large and
national class actions may either be
originally filed or removed to Federal
court, a forum that is better equipped
to handle these kinds of cases—and to
do so fairly. They are not going to be
deprived of their rights. They are just
going to have to make their cases, and
they are not going to be able to go to
Madison County where they will have
an automatic win absolutely guaran-
teed in the eyes of most companies
which will be outrageous in nature as a
general rule—or an automatic settle-
ment for defense costs—which is as
close to distortion as you can get be-
cause the companies can’t afford to go
to court in that particular jurisdiction
with the judges the way they are, the
attorneys the way they are, and all in
cahoots the way they are.

Second, S. 5 contains provisions for
the review and approval of proposed
coupon settlements before a Federal
court. It doesn’t mean you can’t have
coupon settlements, but you are sure
going to have to get the judge’s ap-
proval. So these phoney coupons are
going to be much fewer and much more
far in between.

The bill provides that a Federal judge
cannot approve a proposed coupon set-
tlement until conducting a hearing
with a written finding that the terms
of the settlement are fair, reasonable,
and equitable to the class members.

You would think that would be some-
thing every court in the land would
want to do, but, unfortunately, we have
had far too many of these class actions
where that hasn’t been the case, or
where counsel are the ones who are ba-
sically mistreated in the end.

Our courts will no longer be used as
a rubberstamp for proposed settle-
ments. This provision ensures that the
true beneficiaries of a settlement are
the class members and not the lawyers
who drew up the settlement.

It doesn’t cost any more money to go
to Federal court than it does State
court. It isn’t a tremendous inconven-
ience; it is just that you can expect the
Federal judges not to be judges who are
sustained by financial support by the
local lawyers.

Third, this legislation requires that
attorneys’ fee awards be based on the
actual recovery of the class members
in coupon settlements. In other words,
contingency fees must be based on the
value of coupons actually redeemed by
class members. This will give the at-
torneys an incentive to ensure the
class members actually get something
in the settlement they can use.

If you are going to get bottles of
water, then the attorneys can get fees
based upon how many bottles of water
are gotten. I don’t think many lawsuits
would be brought on that basis any-
more. Or, if you are going to get a cou-
pon, they can get fees based upon how
many coupons are redeemed. Or, in the
case of the SBC coupons, they can get
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fees only to the extent that those cou-
pons are viable and can be utilized, and
how many of them are actually re-
quested.

Practically speaking, class counsel
will no longer look for a quick and
hefty attorney fee settlement for them-
selves in which the class members re-
cover relatively worthless coupons.

The time has come for us to put an
end to this unfair system. I have heard
many of my colleagues on both sides of
the aisle decry the state of the current
tort system. I ask my colleagues to
recognize this bill as the opportunity
that it is, an opportunity to end the
abuses of the current tort system, or at
least to make a start to ending the
abuses of the current tort system and
restoring confidence in our justice sys-
tem.

Real good lawyers, the honest law-
yers, if they bring class action law-
suits, will bring suits of viability, suits
that mean something, suits that are
deserving of the awards that are given,
not suits just for the benefit of the law-
yers involved. We have spent literally
years now negotiating the provisions of
this delicate compromise bill. The time
has come to pass it.

I might add, this bill has evolved
over a number of Congresses. We have
negotiated with virtually everybody
who has wanted to negotiate on this
bill. We have made change after change
after change. It is not a major change
in our law, but it certainly will bring
greater justice in our law and greater
fairness and greater treatment in our
law.

The fact is, we need this bill to re-
main intact. The House has indicated
they will take this bill, if we pass it in
its current form, and it will become
law. There will be some attempts with
amendments that may have merit that
I may even like, but this bill is a result
of a huge series of compromises that
have taken years to achieve. We know
if any amendment is added to this bill,
it is very unlikely the House will take
it. We are faced with the proposition of
the need to vote down all amendments
on this bill.

The distinguished Presiding Officer
has a number of amendments he would
like to add to this bill, as a distin-
guished former supreme court justice
from the State of Texas, that would
improve this bill. But he knows if we
are going to pass this bill, we cannot
take any amendments, including his. If
we are going to take other amend-
ments, we will have to take his. The
fact is, we urge all amendments be
voted down so we can pass this bill and,
hopefully, get it to the House and get
it passed so justice can occur.

Any Member who stands in the Sen-
ate and says consumers are going to be
hurt by this bill, that we are not allow-
ing suits to be brought, has not read
the bill or is deliberately distorting
what is going on. The fact is, suits can
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be brought, legitimate suits can be
brought, there will be awards that will
be made in legitimate cases, as they
should be, and we all will be better off
as a country if we get the tort system
so that it does justice, rather than
jackpot justice for a few, and in a num-
ber of instances I have been citing, for
lawyers only. Unfortunately, we have
people gaming this system to such a
degree that this bill needs to pass. We
need to straighten out the mess.

I yield the floor.

The PRESIDING OFFICER (Mr. COR-
NYN). The Senator from Pennsylvania.

Mr. SPECTER. Mr. President, I con-
gratulate my distinguished colleague,
Senator HATCH, for the outstanding
work he has done on so much legisla-
tion during his tenure as chairman of
the Judiciary Committee, including
the class action bill, as he has spoken
of in some detail.

——————

ASBESTOS REFORM

Mr. SPECTER. Mr. President, I have
sought recognition to talk about asbes-
tos reform, which is legislation that
Senator HATCH had shepherded, along
with Senator LEAHY and Senator
FRIST, with substantial contributions
by Senator Daschle, as well.

Today, I am going to submit for the
record a bill which is a discussion
draft. I had intended to submit this
legislation late last week, but I was
asked by the majority leader to defer
for a week so that further consider-
ation could be given today by the ma-
jority leader and by members of the
Judiciary Committee, including the
Presiding Officer.

We have reached a critical stage in
the analysis and presentation of this
legislation. It has had a long history.
In July of 2003, more than 19 months
ago, the Judiciary Committee passed
out a bill, which all agreed had a great
many problems, but it was passed out
of committee largely along party lines.
I voted for it, in order to move the bill
along.

As it is generally known, I then en-
listed the aid of a senior Federal judge,
Judge Edward R. Becker, who recently
was the chief judge of the Court of Ap-
peals for the Third Circuit, to under-
take discussions, called mediation, and
for 2 days in August of 2003, Judge
Becker and I sat in his chambers with
the so-called stakeholders representa-
tives of the manufacturers, representa-
tives of labor, AFL-CIO, representa-
tives of the insurance industry, and
representatives of the trial lawyers.
That has been followed by some 39 sep-
arate meetings which have been con-
vened in my conference room.

In addition to numerous discussions
Judge Becker has held with interested
parties and which I have held with in-
terested parties, we have come to a
point in our work where we have found
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agreement among the parties on many
items. We have found the stakeholders
very close together on other items.

As might be expected, it has been
necessary to make judgments, which is
the responsibility of this Senator and
which I have done in collaboration
with many other Senators, about what
this bill represents, which in my con-
sidered judgment is an equitable bill.

In early January, I circulated a dis-
cussion draft which had certain blanks
until we had a hearing, which was held
on January 11. I have also had an eye
to trying to get the bill completed so
that the majority leader could take it
up at an early date. If that is not done,
and the bill languishes into the season
where we take up the appropriations
bills, it simply will not be taken up.
The asbestos issue is a crisis in the
United States today. There is general
agreement on that, with some 74 com-
panies having gone into bankruptcy,
and with thousands of asbestos victims
suffering from mesothelioma, which is
a deadly disease, and other deadly dis-
eases and not collecting because their
employers have gone bankrupt.

We have found other very difficult
issues on so-called ‘‘mixed dust.” We
held a hearing last week, and I think
we have worked through the scientific
evidence on that proposal so that we
are now in a position to know when
someone comes forward with a claim,
whether it is from asbestos, which has
already been covered under the trust
fund, or whether it is from silica,
which would be a separate cause of ac-
tion.

The essential provisions of this legis-
lation create a trust fund. In order to
collect from the trust fund, victims—
people exposed to asbestos—must es-
tablish certain levels of disability.
There is a graduated scale as to com-
pensation. The offset to the right of
victims to give up their right to jury
trial is the assurance that if this fund
proves to be insufficient, people can go
back to the jury trial system. There
had been a great deal of discussion as
to what was an adequate amount for
the trust fund.

The manufacturers and insurers
made an offer of $140 billion. There
were discussions last fall between Sen-
ator FRIST and Senator Daschle where
there was agreement to that proposal
as to the total amount, although there
had not been and has not been any
agreement by the AFL-CIO or by labor.
After a lot of consideration, it is my
judgment that is an equitable figure. It
is impossible to say what the total
claims will be, what the total sum will
be that is required because we do not
know how many claims there will be.
But if that figure should prove insuffi-
cient, then victims—claimants—have a
right to go back to the jury trial sys-
tem.

There had been some disagreement as
to how much money should be in at the
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start, with manufacturers and insurers
wanting $40 billion in the first 5 years,
and labor wanting $60 billion. After
considerable inquiry, I was satisfied
that the fund would have the ability to
borrow at least $20 billion extra, so
that the $60 billion total looked to by
labor would be realized. Again, not to
the satisfaction of all the parties, that
is what the bill provides.

The manufacturers and the insurers
were looking for a 7% year period
where they would be assured there
would be no other claims made. After
extensive consideration, it was my
judgment that there were certainly
reasonable assurances that the fund
would last for at least 7% years, but
that if the fund was to fall short, that
ought to be a burden not met by the
claimants, but they ought to have
their right to reversion to a jury trial.

There was a consideration as to what
would happen on startup, with the
manufacturers and insurers wanting a
very lengthy period of time. The bill
strikes a compromise, with 270 days to
start up the bill on exigent claims—
that is, very serious claims involving
mesothelioma—and 18 months on other
claims. Labor and the trial lawyers felt
there ought to be access to the courts
continuously until the fund was start-
ed. The reality is, there are many
delays, and a 270-day delay, while no-
body likes any delays, is not an exces-
sive delay under our litigation system
in the United States. So that com-
promise and that adjustment was
made.

As to the pending cases, labor and
the trial lawyers wanted an exclusion
on mesothelioma in cases which had
been filed. This bill provides that the
requests of manufacturers and insurers
had a very solid basis, that if they were
going to put up a very substantial trust
fund, that all of the cases ought to go
into the trust fund, and that is the
structure of the bill unless the case is
to a jury or unless there has been a set-
tlement with a particular individual.

We have worked through the prob-
lems of the Federal Employees Liabil-
ity Act, where we are very near a solu-
tion. I talked to Judge Becker earlier
today, and he has talked to the parties
there, and they are very close to re-
solving that issue. But in any event,
there has been an agreement that if
there is not a way to reconcile all of
those issues, then there will be an arbi-
tration clause in the bill which will
solve that issue.

There had been a consideration as to
the issue on medical screening, with
the manufacturers and the insurers ob-
jecting to medical screening. After
considerable consideration, it was de-
cided that medical screening ought to
be provided in the bill, although it
ought to be provided in a very tight-
ened-up process so it would not bring
into the litigation system people who
did not have bona fide claims, that it
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would not increase the litigation inap-
propriately. Where you have substan-
tial motivation for the trial lawyers to
go out and find clients and bring
claims, that is one thing. But if that is
absent because of the reduction in at-
torneys’ fees, then it seemed to me
that these are people who do not ordi-
narily get physical examinations on an
annual basis, as Senators might, and
that it was fair to have medical screen-
ing, but it has been done on a tightened
basis, and it was considered that was a
fair approach here.

When it came to what is called level
seven, where we have smokers involved
with reduced compensation, it was gen-
erally agreed we were not looking to
have a smokers bill, so that if the
claims exceeded 115 percent of the esti-
mate by the CBO, the Congressional
Budget Office, those cases would go
back to the judicial system where the
defendants are said to win most of
those cases.

We have come to agreement on many
contentious issues. The administrative
provisions have been agreed to with the
Department of Labor. We have agreed
to a provision that if you have a 40-
year-old mesothelioma victim with de-
pendent children, the administrator
shall have authority to give him more
and to give somebody, illustratively, in
their eighties with no dependents less,
as long as the fund remains neutral.

We have come to agreement on judi-
cial review. We have come to agree-
ment on what courts will handle the
cases if there was a reversion. There
had been a request by the manufactur-
ers and insurers to have all the cases
go to Federal courts. Labor and the
trial lawyers wanted the cases to go
wherever the plaintiff chose to bring
them. We have come to agreement that
they would go to the Federal courts
with the exception of the State courts
where the individual lived as to venue
or where the matter occurred.

We have on a consensus basis agreed
to tighten up the penalties on violation
of environment, safety requirements,
and health requirements. Labor wanted
a provision as to transparency, and
after a lot of analysis, we have worked
that through.

In the course of these extensive nego-
tiations, there have been, I would esti-
mate, some 150 to 250 legislative
changes on modification. So we have
come to a point where we now have
this bill to be submitted for discussion
purposes again. I had wanted to intro-
duce this bill on a number of occasions.
As I said, for the record, 2 or 3 weeks
ago, Senator LEAHY wanted additional
time to study it. I have worked closely
with Senator FEINSTEIN and met with
her and with her staff. As enumerated
in the course of my written state-
ments, some 27 Senators have partici-
pated in this process. It is very, very
complicated. I do not think the Con-
gress has ever tackled a more com-
plicated legislative issue. In fact, I
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think the Congress has never tackled a
legislative issue as complicated as this,
certainly not during the 24 years-plus
tenure of which I have had.

As it has been commented about pub-
licly, this issue brings together four of
the most powerful if not the most pow-
erful groups in Washington: the manu-
facturers; labor, with the AFL-CIO; the
trial lawyers; and the insurance com-
panies. Each has pressed very hard for
advantage, which you would expect
them to make their press.

As I say, this bill, numbering some
291 pages, contains many agreements.
On those issues where we could not
structure and forge agreements, the
judgments have been made. I take the
responsibility for the judgments which
have been made here.

I submit that it is an equitable bill.
I am not in concrete on any of these
provisions. I am willing to discuss
them. I am willing to talk about them
further. But the basic approach of a
trust fund is central to a resolution of
this very difficult issue if we are to re-
solve it. If you press on one part of a
balloon, the air goes to another part of
the balloon, and while insurers and
manufacturers may not like screening,
labor does not like the limitation on
the fund, and every time you turn,
there is an issue where someone wants
something more.

I believe that this bill, the structure
of this bill, although not necessarily
the particulars, is the last best chance.

I have taken over the responsibility
as chair of the Judiciary Committee,
and we have an agenda which is gigan-
tic. In order to work in our first hear-
ing on January 11, we had to work it
around the hearings on White House
Counsel Gonzales. And last week we
spent all of the week on that issue.
Last week the committee took up the
issue of class action which is now on
the floor. This Thursday we have hear-
ings on bankruptcy because the major-
ity leader wants to move forward. We
have in the offing judicial nomina-
tions, and we have the prospect of a
Supreme Court nominee. So the Judici-
ary Committee calendar is absolutely
jammed.

If this cannot provide the framework
for a resolution of this issue, consid-
ering the 20 months of very laborious
effort put in by Judge Becker and by
some 27 Senators and 39 separate con-
ferences, I do not know what would be
fruitful for the Judiciary Committee
for the Senate to do next.

I have sought recognition to intro-
duce a discussion draft of the Fairness
in Asbestos Injury Resolution Act of
2005, FATR Act, the successor to S. 1125
and S. 2290, the FAIR Acts of 2003 and
2004. My colleagues Senator FRIST,
Senator HATCH and Senator LEAHY de-
serve enormous credit for the drafting
of these acts and for the development
of this legislation. There is a will in
the Senate to enact legislation that
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should put an end to the ongoing rash
of bankruptcies, growing monthly; di-
verting resources from those who are
truly sick; endangering jobs and pen-
sions; and creating the worst litigation
crisis in the history of the American
judicial system. The FAIR Act is still
alive. The Senate plainly wants a more
rational asbestos claims system, and I
believe that this legislation offers a re-
alistic prospect of accomplishing that
result.

This legislation provides substantial
assurances of acceptable compensation
to asbestos victims and substantial as-
surances to manufacturers and insurers
to resolve, with finality, asbestos
claims. For more than two decades, a
solution to the asbestos crisis has elud-
ed Congress and the courts. Seventy-
four companies have gone bankrupt,
thousands of individuals who have been
exposed to asbestos have deadly dis-
eases—mesothelioma and other such
ailments—and are not being com-
pensated. According to the RAND In-
stitute for Civil Justice, ‘‘about two-
thirds of the claims are now filed by
the unimpaired, while in the past they
were filed only by the manifestly ill.”
According to RAND, the number of
claims continues to rise, with over
600,000 claims filed already and 300,000
pending. The number of asbestos de-
fendants also has risen sharply, from
about 300 in the 1980s, to more than
8,400 today and most are users of the
product, not its manufacturers. These
companies span 85 percent of the U.S.
economy and nearly every U.S. indus-
try, and include automakers, ship-
builders, textile mills, retailers, insur-
ers, shipbuilders, electric utilities and
virtually any company involved in
manufacturing or construction in the
last thirty years.

Asbestos leaves many victims in its
wake. First and foremost, the sick and
their families have suffered. But the
flawed asbestos litigation system not
only hurts the sick and their chance at
receiving fair compensation, but also
claims other victims. These include
employees, retirees and shareholders of
affected companies whose jobs, savings
and retirement plans are also jeopard-
ized by the tide of asbestos cases. With
asbestos litigation affecting so many
companies, this also impacts the over-
all economy, including jobs, pensions,
stock prices, tax revenues and insur-
ance costs. According to a 2002 study
by Nobel laureate Joseph Stiglitz, as-
bestos bankruptcies have cost nearly
60,000 workers their jobs and $200 mil-
lion in lost wages. Employees’ retire-
ment funds have shrunken by 25 per-
cent.

In July 2003, the Judiciary Com-
mittee knowingly voted out S. 1125, a
bill with many problems, largely along
party lines, in an effort to move the
legislation. S. 1125 created the basic
structure of the legislation, and made a
huge stride in working out the medical
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criteria. However, the bill floundered
on other issues. In August, at my re-
quest, Judge Edward R. Becker, a Fed-
eral judge for 33 years, convened in his
chambers in Philadelphia for 2 days the
so-called stakeholders—manufacturers,
labor, AFL-CIO, insurers and trial law-
yers—to determine if some common
ground could be found. Until the pre-
ceding May, Judge Becker had been the
chief judge of the Third Circuit Court
of Appeals and wrote the opinion in the
asbestos class action suit which was af-
firmed by the U.S. Supreme Court.

From September 2003 through Janu-
ary 2005, there have been 37 stake-
holder meetings in my conference
room, with Judge Becker as a pro-bono
mediator, usually attended by 25 to 40
representatives and sometimes over 75
present. Judge Becker and I have
sought an equitable bill which took
into account, to the maximum extent
possible, the concerns of the stake-
holders and to get their input on draft-
ing of the bill. After analysis and delib-
eration, we found we could accommo-
date many of the competing interests.

This process commenced with the
blessing of Chairman HATCH and Rank-
ing Member LEAHY of the Judiciary
Committee. This extended process al-
lowed the stakeholders an extraor-
dinary ‘‘hearing” process and really
amounted to the longest ‘“mark-up’ in
Senate history although not in the cus-
tomary framework. We have had the
cooperation of many Senators. Sen-
ators HATCH and LEAHY have had rep-
resentatives at all the meetings. The
majority leader, Senator HATCH and
Senator LEAHY have addressed this
“working group’’ at our meetings. Sen-
ator HATCH and Senator LEAHY’S rep-
resentatives have been active partici-
pants at every meeting, as well as the
members of the staffs of Senators FEIN-
STEIN, CARPER, CORNYN, DEWINE, BEN
NELSON, BAUCUS, BIDEN, CHAMBLISS,
CRrRAIG, DODD, DURBIN, FEINGOLD, GRA-
HAM, GRASSLEY, KENNEDY, KOHL, KYL,
LANDRIEU, LEVIN, LINCOLN, MURRAY,
PRYOR, SCHUMER, SESSIONS, SNOWE,
STABENOW, and VOINOVICH.

The concept of a trust fund is an out-
standing idea. Senator HATCH deserves
great credit for moving the legislation
in the direction of a trust fund with a
schedule of payments analogous to
worker’s compensation so the cases
would not have to go through the liti-
gation process. Under this proposal,
the Federal Government would estab-
lish a national trust fund privately fi-
nanced by asbestos defendant compa-
nies and insurers. No taxpayer money
would be involved. Asbestos victims
would simply submit their claims to
the fund. Claimants would be fairly
compensated if they meet medical cri-
teria for certain illnesses and show
past asbestos exposure. The Trust Fund
would guarantee compensation for im-
paired victims.

Through the series of meetings with
Judge Becker, we have wrestled with
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and have been able to solve a number
of very complex issues. The size of the
trust fund was always a principal issue
of dispute, starting at $108 billion. The
manufacturers/insurers raised their
offer to $140 billion. Last October, Ma-
jority Leader FRIST and then-Demo-
cratic Leader Daschle agreed to $140
billion. When Senator FRIST and Sen-
ator Daschle, in an adversarial context,
agreed to the adequacy of the $140 bil-
lion figure, it is difficult to exceed it
even though the AFL-CIO did not con-
temporaneously agree.

It is not possible to say definitely
what figure would be adequate because
it depends on the uncertainty of how
many claims will be filed. There is sup-
port for the adequacy of the $140 billion
figure from reputable projections. But
they are, admittedly, only projections.

The real safety valve, if the fund is
unable to pay claims, is for the injured
to have the ability to go back to court
if the system is not operational and
able to pay exigent health claims with-
in 9 months after enactment, and all
other valid claims within 18 months of
enactment.

The claimants object to any hiatus
between access to the courts and an op-
erating system; but the reality is that
court delays are customarily longer
than the delay structured in this sys-
tem. The defendants and insurers ob-
ject saying it is too short a time frame,
but they have the power to expedite
the process by promptly paying their
assessments. I am confident that there
will be no problem in administering
the system and processing the claims.
Conversations have been held with the
leaders of the Manville Trust and the
RAND Institute study and they per-
suade me that the volume of claims
can be efficiently administered by the
fund administrator using a technique
developed by the Manville Trust and
other similar claims facilities that
have processed asbestos claims for
many years. The Manville Trust has
processed as many as 150,000 claims per
year. The number of exigent claims an-
ticipated in the first 9 months of the
fund is vastly smaller and even the
total number of claims anticipated in
the first 18 months is significantly less
that which the Manville Trust has han-
dled in a comparable period. Addition-
ally, the bill provides the adminis-
trator with the option to contract out
the exigent claims to a claims facility
for expedited processing under the
standards of the fund on a voluntary
basis. The short time frame will prod
the system to become operative at an
early date. The bill sends the claims
back to the fund as soon as it is cer-
tified operational with a credit for any
payment of the scheduled amount.

Similarly, the defendants seek a
commitment that the legislation will
bar return to the courts for at least 7%
years. It is hard to see how the sub-
stantial fund would be expended in a
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lesser period. Here again, the legisla-
tion gives the defendant substantial as-
surances that the system will last at
least 7% years. If it collapses, the
claimants should not bear the burden,
but should reclaim their constitutional
right to a jury trial.

The claimants sought $60 billion in
startup contributions within 5 years
and the defendants countered with a
maximum of $40 billion. The fund’s bor-
rowing power should enable it to bor-
row at least the balance of $20 billion
because of the defendants continuing
substantial financial commitments.
Here again, the bill meets the standard
of substantial assurances, albeit not
perfect certainty, that $60 billion will
be in hand within the first 5 years.

A key issue for the claimant has been
that of workers’ compensation sub-
rogation. This issue is important be-
cause the value of an award to the
claimant depends on whether the
claimant may have to pay a substan-
tial amount of it to others. While the
precise picture is different from State
to State, in general, workers’ com-
pensation laws give employers, and
their insurance carriers, subrogation
rights against third-party tortfeasors
and a lien on the injured employee’s re-
covery from a third-part tortfeasor.
This is a big deal because workers’
compensation covers the employee’s
medical costs.

I closely examined and considered in-
cluding a proposal that would have
called for a so-called workers’ com-
pensation ‘‘holiday.” Such a proposal
would have provided for a ‘‘holiday”
from worker’s compensation payments
during the period of receipt of pay-
ments from trust fund except to the ex-
tent that the compensation would ex-
ceed them, with a waiver of past and
future subrogation. However, as each
State has different workers’ compensa-
tion laws and I concluded that such a
proposal may go beyond the practice in
a number of States leaving some claim-
ants with a significantly reduced
award.

Furthermore, while not undisputed
like some other matters on this legisla-
tion, there is some significant basis in
the assertion by claimants that the
award values in the bill were designed
with the concept in mind that there
would be no liens or rights of subroga-
tion against the claimants based on
workers’ compensation awards and
health insurance payments.

Therefore, in the final analysis, I
have determined that to be fair to vic-
tims, claimants should be allowed to
retain and receive the full value of
both their fund awards and workers’
compensation payments. It is impor-
tant that the bill must extinguish any
liens or rights of subrogation that
other parties might otherwise assert
against the claimants based on work-
ers’ compensation awards and health
insurance payments.
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Another key issue for the claimants
has been the legislation’s treatment of
asbestos disease claims under the Fed-
eral Employers’ Liability Act, FELA,
the workers’ compensation system for
rail workers. Earlier versions of the
bill would have preempted FELA
claims for asbestos-related diseases,
limiting victim’s recovery to com-
pensation under a national asbestos
trust fund. Rail labor asserts that such
an approach is unfair to rail workers,
since for all other workers, the bill
maintains workers’ compensation
rights. Alternative approaches to deal-
ing with the FELA issue have been pro-
posed, including providing for a supple-
mental payment, in addition to awards
under the bill, to provide compensation
to rail workers for work-related asbes-
tos diseases. The AFL-CIO’s affiliates
who represent workers in the rail in-
dustry have been engaged in discus-
sions with industry on this issue, and
will continue to work to see if a fair
resolution can be reached. I have in-
cluded in the bill language that would
call for binding arbitration between
the parties if they do not arrive at a
solution 30 days post enactment.

In these marathon discussions, plus
the January hearing, I understand the
deep concerns expressed by the stake-
holder representatives on more conces-
sions for their clients. On the state of
the 20 year record, this choice is not
between this bill and one which would
give their clients more concessions.
The choice is between this bill and the
continuation of the present chaotic
system which leaves uncompensated
thousands of victims suffering from
deadly diseases and litigation driving
more companies into bankruptcy.

We considered at length the manufac-
turers/insurers objections to medical
screening, but concluded such a provi-
sion was necessary as an offset to the
reduced role of claimant’s attorney.
With the previous potential of a sub-
stantial contingent fee, claimants’ at-
torneys identified those damaged by
exposure to asbestos. Absent that mo-
tivation, it is reasonable to have rou-
tine examinations for people who
would not be expected to go for such
checkups on their own; so as a matter
of basic fairness, such screening is pro-
vided. By establishing a program with
rigorous standards, as we have done in
this bill, unmeritorious claims can be
avoided with the fair determination of
those entitled to compensation under
the statutory standard.

The legislation has closely examined
the issues of so-called ‘‘leakage’ in the
fund and has provided all asbestos
claims pending on the date of enact-
ment, except for non-consolidated
cases actually on trial, and except
cases subject to a verdict or final order
or final judgment, will be brought into
the asbestos trust fund. Furthermore,
only written settlement agreements,
executed prior to date of enactment,
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between a defendant and a specifically
identifiable plaintiff will be preserved
outside of the fund; the settlement
agreement must contain an express ob-
ligation by the settling defendant to
make a future monetary payment to
the individual plaintiff, but gives the
plaintiff 60 days to fulfill all conditions
of the settlement agreement.

I have also included in the legislation
language which is designed to ensure
prompt judicial review of a variety of
regulatory actions and to ensure that
any constitutional uncertainties with
regard to the legislation are resolved
as quickly as possible. Specifically, it
provides that any action challenging
the constitutionality of any provision
of the act must be brought in the
United States District Court for the
District of Columbia. The bill also au-
thorizes direct appeal to the Supreme
Court on an expedited basis. An action
under this section is to be filed within
60 days after the date of enactment or
60 days after the final action of the ad-
ministrator or the commission giving
rise to the action, whichever is later.
The district court and Supreme Court
are required to expedite to the greatest
possible extent the disposition of the
action and appeal.

Claimants also expressed the need for
assurances that the manufacturers
payment into the fund. Therefore, the
legislation I am introducing also re-
quires enhanced ‘‘transparency’’ of the
payments by the defendants and insur-
ers into the fund. The proposal pro-
vides that 20 days after the end of such
60-day period, the administrator shall
publish in the Federal Register a list of
such submissions, including the name
of such persons or ultimate parents and
the likely tier to which such persons or
affiliated groups may be assigned.
After publication of such list, any per-
son may submit to the administrator
information on the identity of any
other person that may have obligations
under the fund. In addition, there are
enhanced notice and disclosure require-
ments included in the draft. It also pro-
vides that within 60 days after the date
of enactment, any person who, acting
in good faith, has knowledge that such
person or such person’s affiliated group
would result in placement in the top
tiers, shall submit to the adminis-
trator, 1, either the name of such per-
son or such person’s ultimate parent;
and, 2, the likely tier to which such
person or affiliated group may be as-
signed under this act.

As I have mentioned previously, this
legislation deals with a number of very
complex issues, one of them being that
of “mixed-dust.” I held a hearing in the
Judiciary Committee in this issue on
Feb. 2, 2005. The manufacturers fear
that many asbestos claims will be ‘‘re-
packaged’ as silica claims in the tort
system. Evidence deduced at the hear-
ing reflects that this has been hap-
pening in a large number of jurisdic-
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tions. If a claim is due to asbestos ex-
posure at all, the program should be
the exclusive means of compensation.
The stakeholders agree that this is an
asbestos bill, designed to dispose of all
asbestos claims but that workers with
genuine silica exposure disease ought
to be able to pursue their claims in the
tort system. The problem is that with
those claims where the point of demar-
cation is unclear. Silica/asbestos de-
fendants are worried that they will find
themselves in court with the burden of
proving that the plaintiff’s injury is
due to asbestos rather than silica. This
legislation makes clear that pure silica
claims are not preempted, but claims
involving asbestos disease are pre-
empted. A claimant must establish by
a preponderance of evidence that their
functional impairment was caused by
exposure to silica, and asbestos expo-
sure was not a significant contributing
factor. Although this does impose the
burden on the claimant, this is no dif-
ferent than the burden the plaintiff or
any party advancing a position has in
producing medical evidence in any case
that the physician will state that a dis-
ease was caused by some condition or
exposure or that it was not caused by
some condition or exposure.

Another very complicated issue I
have addressed in my legislation, at
the request of the claimants, is that of
providing for award adjustments for ex-
ceptional mesothelioma cases based on
age and the number of dependents of
the claimant. For example, a mesothe-
lioma victim who is 40 years old with
two kids will be able to get an upwards
adjustment in his award amount as
compared to a 80-year-old mesothe-
lioma victim with no dependents. The
impact of such adjustments to the fund
will remain revenue-neutral.

What I have introduced is a com-
plicated bill, but one that is both inte-
grated and comprehensive and reflec-
tive of a remarkable will to enact leg-
islation. If this bill is rejected, I do not
see the agenda of this Senate Judiciary
Committee revisiting the issue because
of other business and the futility in
doing so. I cannot conceive of more
strenuous effort being directed to this
subject that has been done in the past
2 years. This is the last best chance.

I remain confident that we can forge
and enact a bill that is fair to the
claimants and to business and that will
put an end once and for all to this
nightmare chapter in American legal,
economic and social history. If we can
summon the legislative will in a bipar-
tisan spirit, it can be done.

I ask unanimous consent to print in
the RECORD a 291-page discussion draft.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
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SEC. 2. FINDINGS AND PURPOSE.

(a) FINDINGS.—Congress finds
lowing:

(1) Millions of Americans have been ex-
posed to forms of asbestos that can have dev-
astating health effects.

(2) Various injuries can be caused by expo-
sure to some forms of asbestos, including
pleural disease and some forms of cancer.

(3) The injuries caused by asbestos can
have latency periods of up to 40 years, and
even limited exposure to some forms of as-
bestos may result in injury in some cases.

(4) Asbestos litigation has had a significant
detrimental effect on the country’s economy,
driving companies into bankruptcy, divert-
ing resources from those who are truly sick,
and endangering jobs and pensions.

(5) The scope of the asbestos litigation cri-
sis cuts across every State and virtually
every industry.

(6) The United States Supreme Court has
recognized that Congress must act to create
a more rational asbestos claims system. In
1991, a Judicial Conference Ad Hoc Com-
mittee on Asbestos Litigation, appointed by
Chief Justice William Rehnquist, found that
the ‘“‘ultimate solution should be legislation
recognizing the national proportions of the
problem . . . and creating a national asbes-
tos dispute resolution scheme .. .”. The
Court found in 1997 in Amchem Products Inc.
v. Windsor, 521 U.S. 591, 595 (1997), that ““[t]he
argument is sensibly made that a nationwide
administrative claims processing regime
would provide the most secure, fair, and effi-
cient means of compensating victims of as-
bestos exposure.” In 1999, the Court in Ortiz
v. Fibreboard Corp., 527 U.S. 819, 821 (1999),
found that the ‘‘elephantine mass of asbestos
cases . . . defies customary judicial adminis-
tration and calls for national legislation.”’
That finding was again recognized in 2003 by
the Court in Norfolk & Western Railway Co.
v. Ayers, 123 S. Ct. 1210 (2003).

(7) This crisis, and its significant effect on
the health and welfare of the people of the
United States, on interstate and foreign
commerce, and on the bankruptcy system,
compels Congress to exercise its power to
regulate interstate commerce and create
this legislative solution in the form of a na-
tional asbestos injury claims resolution pro-
gram to supersede all existing methods to
compensate those injured by asbestos, except
as specified in this Act.

(8) This crisis has also imposed a delete-
rious burden upon the United States bank-
ruptcy courts, which have assumed a heavy

the fol-
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burden of administering complicated and
protracted bankruptcies with limited per-
sonnel.

(9) This crisis has devastated many com-
munities across the country, but hardest hit
has been Libby, Montana, where tremolite
asbestos, 1 of the most deadly forms of asbes-
tos, was contained in the vermiculite ore
mined from the area and despite ongoing
cleanup by the Environmental Protection
Agency, many still suffer from the deadly
dust.

(b) PURPOSE.—The purpose of this Act is
to—

(1) create a privately funded, publicly ad-
ministered fund to provide the necessary re-
sources for a fair and efficient system to re-
solve asbestos injury claims that will pro-
vide compensation for legitimate present
and future claimants of asbestos exposure as
provided in this Act;

(2) provide compensation to those present
and future victims based on the severity of
their injuries, while establishing a system
flexible enough to accommodate individuals
whose conditions worsens;

(3) relieve the Federal and State courts of
the burden of the asbestos litigation; and

(4) increase economic stability by resolv-
ing the asbestos litigation crisis that has
bankrupted companies with asbestos liabil-
ity, diverted resources from the truly sick,
and endangered jobs and pensions.

SEC. 3. DEFINITIONS.

In this Act, the following definitions shall
apply:

(1) ADMINISTRATOR.—The term ‘‘Adminis-
trator’” means the Administrator of the Of-
fice of Asbestos Disease Compensation ap-
pointed under section 101(b).

(2) ASBESTOS.—The term
cludes—

(A) chrysotile;

(B) amosite;

(C) crocidolite;

(D) tremolite asbestos;

(E) winchite asbestos;

(F) richterite asbestos;

(G) anthophyllite asbestos;

(H) actinolite asbestos;

(I) any of the minerals listed under sub-
paragraphs (A) through (H) that has been
chemically treated or altered, and any
asbestiform variety, type, or component
thereof; and

(J) asbestos-containing material, such as
asbestos-containing products, automotive or
industrial parts or components, equipment,
improvements to real property, and any
other material that contains asbestos in any
physical or chemical form.

(3) ASBESTOS CLAIM.—

(A) IN GENERAL.—The term ‘‘asbestos
claim’ means any claim, premised on any
theory, allegation, or cause of action for
damages or other relief presented in a civil
action or bankruptcy proceeding, directly,
indirectly, or derivatively arising out of,
based on, or related to, in whole or part, the
health effects of exposure to asbestos, in-
cluding loss of consortium, wrongful death,
and any derivative claim made by, or on be-
half of, any exposed person or any represent-
ative, spouse, parent, child, or other relative
of any exposed person.

(B) EXCLUSION.—The term does not include
claims alleging damage or injury to tangible
property, or claims for benefits under a
workers’ compensation law or veterans’ ben-
efits program.

(4) ASBESTOS CLAIMANT.—The term ‘‘asbes-
tos claimant’” means an individual who files
a claim under section 113.

(5) CIVIL ACTION.—The term ‘‘civil action”
means all suits of a civil nature in State or

‘‘asbestos” in-
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Federal court, whether cognizable as cases at
law or in equity or in admiralty, but does
not include an action relating to any work-
ers’ compensation law, or a proceeding for
benefits under any veterans’ benefits pro-
gram.

(6) COLLATERAL SOURCE COMPENSATION.—
The term ‘‘collateral source compensation’
means the compensation that the claimant
received, or is entitled to receive, from a de-
fendant or an insurer of that defendant, or
compensation trust as a result of a final
judgment or settlement for an asbestos-re-
lated injury that is the subject of a claim
filed under section 113.

(7) ELIGIBLE DISEASE OR CONDITION.—The
term ‘‘eligible disease or condition’ means,
to the extent that the illness meets the med-
ical criteria requirements established under
subtitle C of title I, asbestosis/pleural dis-
ease, severe asbestosis disease, disabling as-
bestosis disease, mesothelioma, lung cancer
I, lung cancer II, lung cancer III, and other
cancers.

(8) FUND.—The term ‘‘Fund’ means the As-
bestos Injury Claims Resolution Fund estab-
lished under section 221.

(9) INSURANCE RECEIVERSHIP PROCEEDING.—
The term ‘‘insurance receivership pro-
ceeding” means any State proceeding with
respect to a financially impaired or insol-
vent insurer or reinsurer including the lig-
uidation, rehabilitation, conservation, super-
vision, or ancillary receivership of an insurer
under State law.

(10) LAW.—The term ‘law’ includes all
law, judicial or administrative decisions,
rules, regulations, or any other principle or
action having the effect of law.

(11) PARTICIPANT.—

(A) IN GENERAL.—The term ‘‘participant’’
means any person subject to the funding re-
quirements of title II, including—

(i) any defendant participant subject to li-
ability for payments under subtitle A of that
title;

(ii) any insurer participant subject to a
payment under subtitle B of that title; and

(iii) any successor in interest of a partici-
pant.

(B) EXCEPTION.—

(i) IN GENERAL.—A defendant participant
shall not include any person protected from
any asbestos claim by reason of an injunc-
tion entered in connection with a plan of re-
organization under chapter 11 of title 11,
United States Code, that has been confirmed
by a duly entered order or judgment of a
court that is no longer subject to any appeal
or judicial review, and the substantial con-
summation, as such term is defined in sec-
tion 1101(2) of title 11, United States Code, of
such plan of reorganization has occurred.

(ii) APPLICABILITY.—Clause (i) shall not
apply to a person who may be liable under
subtitle A of title II based on prior asbestos
expenditures related to asbestos claims that
are not covered by an injunction described
under clause (i).

(12) PERSON.—The term ‘‘person’”—

(A) means an individual, trust, firm, joint
stock company, partnership, association, in-
surance company, reinsurance company, or
corporation; and

(B) does not include the United States, any
State or local government, or subdivision
thereof, including school districts and any
general or special function governmental
unit established under State law.

(13) STATE.—The term ‘‘State’” means any
State of the United States and also includes
the District of Columbia, Commonwealth of
Puerto Rico, the Northern Mariana Islands,
the Virgin Islands, Guam, American Samoa,
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and any other territory or possession of the
United States or any political subdivision of
any of the entities under this paragraph.

(14) SUBSTANTIALLY CONTINUES.—The term
‘“‘substantially continues’” means that the
business operations have not been signifi-
cantly modified by the change in ownership.

(15) SUCCESSOR IN INTEREST.—The term
‘“‘successor in interest’” means any person
that acquires assets, and substantially con-
tinues the business operations, of a partici-
pant. The factors to be considered in deter-
mining whether a person is a successor in in-
terest include—

(A) retention of the same facilities or loca-
tion;

(B) retention of the same employees;

(C) maintaining the same job under the
same working conditions;

(D) retention of the same supervisory per-
sonnel;

(E) continuity of assets;

(F) production of the same product or offer
of the same service;

(G) retention of the same name;

(H) maintenance of the same customer
base;

(I) identity of stocks, stockholders, and di-
rectors between the asset seller and the pur-
chaser; or

(J) whether the successor holds itself out
as continuation of previous enterprise, but
expressly does not include whether the per-
son actually knew of the liability of the par-
ticipant under this Act.

(16) VETERANS’ BENEFITS PROGRAM.—The
term ‘‘veterans’ benefits program’ means
any program for benefits in connection with
military service administered by the Vet-
erans’ Administration under title 38, United
States Code.

(17) WORKERS’ COMPENSATION LAW.—The
term ‘‘workers’ compensation law’’—

(A) means a law respecting a program ad-
ministered by a State or the United States
to provide benefits, funded by a responsible
employer or its insurance carrier, for occu-
pational diseases or injuries or for disability
or death caused by occupational diseases or
injuries;

(B) includes the Longshore and Harbor
Workers’ Compensation Act (33 U.S.C. 901 et
seq.) and chapter 81 of title 5, United States
Code; and

(C) does not include the Act of April 22,
1908 (45 U.S.C. 51 et seq.), commonly known
as the Employers’ Liability Act, or damages
recovered by any employee in a liability ac-
tion against an employer.

TITLE I—ASBESTOS CLAIMS RESOLUTION
Subtitle A—Office of Asbestos Disease
Compensation
SEC. 101. ESTABLISHMENT OF OFFICE OF ASBES-

TOS DISEASE COMPENSATION.

(a) IN GENERAL.—

(1) ESTABLISHMENT.—There is established
within the Department of Labor the Office of
Asbestos Disease Compensation (hereinafter
referred to in this Act as the ‘‘Office”’),
which shall be headed by an Administrator.

(2) PURPOSE.—The purpose of the Office is
to provide timely, fair compensation, in the
amounts and under the terms specified in
this Act, on a no-fault basis and in a non-ad-
versarial manner, to individuals whose
health has been adversely affected by expo-
sure to asbestos.

(3) EXPENSES.—There shall be available
from the Asbestos Injury Claims Resolution
Fund to the Administrator such sums as are
necessary for the administrative expenses of
the Office, including the sums necessary for
conducting the studies provided for in sec-
tion 121(e).
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(b) APPOINTMENT OF ADMINISTRATOR.—

(1) IN GENERAL.—The Administrator of the
Office of Asbestos Disease Compensation
shall be appointed by the President, by and
with the advice and consent of the Senate.
The Administrator shall serve for a term of
b years.

(2) REPORTING.—The Administrator shall
report directly to the Assistant Secretary of
Labor for the Employment Standards Ad-
ministration.

(c) DUTIES OF ADMINISTRATOR.—

(1) IN GENERAL.—The Administrator shall
be responsible for—

(A) processing claims for compensation for
asbestos-related injuries and paying com-
pensation to eligible claimants under the
criteria and procedures established under
title I;

(B) determining, levying, and collecting as-
sessments on participants under title II;

(C) appointing or contracting for the serv-
ices of such personnel, making such expendi-
tures, and taking any other actions as may
be necessary and appropriate to carry out
the responsibilities of the Office, including
entering into cooperative agreements with
other Federal agencies or State agencies and
entering into contracts with non-govern-
mental entities;

(D) conducting such audits and additional
oversight as necessary to assure the integ-
rity of the program;

(E) managing the Asbestos Injury Claims
Resolution Fund established under section
221, including—

(i) administering, in a fiduciary capacity,
the assets of the Fund for the exclusive pur-
pose of providing benefits to asbestos claim-
ants and their beneficiaries;

(ii) defraying the reasonable expenses of
administering the Fund;

(iii) investing the assets of the Fund in ac-
cordance with section 222(b);

(iv) retaining advisers, managers, and
custodians who possess the necessary facili-
ties and expertise to provide for the skilled
and prudent management of the Fund, to as-
sist in the development, implementation and
maintenance of the Fund’s investment poli-
cies and investment activities, and to pro-
vide for the safekeeping and delivery of the
Fund’s assets; and

(v) borrowing amounts authorized by sec-
tion 221(b) on appropriate terms and condi-
tions, including pledging the assets of or
payments to the Fund as collateral;

(F) promulgating such rules, regulations,
and procedures as may be necessary and ap-
propriate to implement the provisions of this
Act;

(G) making such expenditures as may be
necessary and appropriate in the administra-
tion of this Act;

(H) excluding evidence and disqualifying or
debarring any attorney, physician, provider
of medical